September 28, 2023

Hon. Merrick Garland
Attorney General

U.S. Department of Justice
950 Pennsylvania Avenue NW
Washington, DC 20530

Hon. Alejandro N. Mayorkas

Secretary of Homeland Security

U.S. Department of Homeland Security
2707 Martin Luther King Jr. Avenue, SE
Washington, DC 20528

Dear Attorney General Garland and Secretary Mayorkas,

Thank you for the opportunity to address potential process changes to a form of relief under our
immigration laws known as “non-LPR cancellation of removal,” which we understand are being
considered within your Departments.! We are advocates, scientists, and health service
practitioners dedicated to promoting inclusive policies and advocating for the rights and well-
being of all individuals, including youth with chronic and acute health conditions, heightened
psychological needs, and disabilities. We urge you to do everything possible within your
authorities to provide much needed relief for immigrants, particularly those caring for family
members who have health concerns, psychological distress, and disabilities.

We believe that process changes to existing non-LPR cancellation of removal rules could unlock
legal status, including work authorization and a path to citizenship, for thousands of immigrants
who are providing valuable caregiving service to their families and our nation. Specifically, we
ask that key agencies within your departments, chiefly U.S. Citizenship and Immigration
Services (USCIS) and the Executive Office of Immigration Review (EOIR), work together to
craft an administrative mechanism that would allow interested immigrants to request a
meaningful preliminary review of their non-LPR cancellation claims with USCIS prior to their
referral to EOIR for final adjudication. As you know, this form of relief has long existed.
However, existing regulations and practices unnecessarily prevent the vast majority of those who
may qualify for this form of relief by limiting their ability to apply for it until after they are
placed into removal proceedings. Process changes should be made to enable more eligible
individuals to access this form of relief outside of a pressurized removal proceeding setting, and
afford them opportunity to consult with qualified counsel on their particular circumstances.

The potential relief that non-LPR cancellation of removal affords to caretaker relatives could be
nothing less than a godsend to their qualifying U.S. citizen or LPR family members. As any
family with loved ones who have significant care needs knows, the role of primary caretaker is
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indispensable. This role is often filled by a parent or close family member of the person needing
care. Nothing in the law prevents the administration from clearing away bureaucratic barriers and
creating a more streamlined and accessible process to expand access to this form of relief.
Concurrently, and for reasons described below, the administration should also update its
guidance concerning the “exceptional and extremely unusual” hardship standard — which forms
part of these applications — to give greater weight to the significant and detrimental impacts of
disruptions in care to qualified U.S. or LPR family members as a result of losing an
undocumented family member. These important changes would provide struggling caretakers the
opportunity to attain legal status — and the crucial stability it provides their families.

From our perspective as a community of experts concerned with the health, psychological well-
being, and development of immigrant youth, expanding access to immigration relief for
caregivers would be most supportive to the overall well-being of these children. For these youth,
their overall development is impacted by the lack of legal protections afforded to their caregivers
and families. Harm to these children is more pronounced when significant concerns regarding
health, mental health, and development are also co-occurring and intersecting with immigration-
related adverse childhood experiences, such as when a caregiver experiences the threat of
deportation. Disruptions in care also have severe consequences to their physical health,
psychological well-being, and development. Based on recent guidelines for psychological
evaluations in immigration proceedings, the conditions of detention and removal of a caregiver
would impose extreme forms of hardship on immigrant youth who are U.S. citizens, especially
for those who have other health, psychological, and developmental concerns.

Children with disabilities, including those with mental health or trauma-related issues,
experience extreme upheaval and hardship when separated from caregiver parents. Indeed, the
child’s access to the rights and resources available to U.S. citizen or LPR children with
disabilities often depends entirely on the caregiver parent. Whether that is ensuring that the
child’s disability-related school needs are met, through the creation and implementation of an
Individualized Enforcement Plan (IEP), for example; or administering medicine or at-home
treatment; or paying for, scheduling, and bringing the child to medical or therapeutic
appointments, the role of the parent caregiver is critical. For children with language limitations,
parents may be one of the only people who can understand the child’s verbal and non-verbal cues
and communication. Caregiver parents also often serve as the “institutional memory” for the
child’s diagnosis and care — what tests or assessments have been done, what medications have
worked, what treatment options have been tried. Removing the caregiver parent from the
household removes that expertise. It can also destabilize the entire family, causing the remaining
family to need to move to less expensive housing or combine households.? Even moving within
the same city can mean the child needs to attend a new school with a new IEP, find new medical
providers, or set up new daily routines, all of which delays and interrupts their disability or
health-related care and development. The removal of the caretaker parent and resulting family
destabilization also puts the child at increased risk of entering foster care or otherwise being
institutionalized when their needs cannot be met at home. On the whole, children with
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disabilities experience worse outcomes when separated from caregiver parents,® and those harms
have been a driving reason for the anti-institutionalization disability rights movement in the U.S.
in the last decades.

In addition, many disability or health related treatments and services are not available, or would
be prohibitively expensive, in the countries to which family members are returned, making it
especially harmful for children with disabilities to accompany them.* They may also experience
heightened stigma,® less access to school,® and pressure to institutionalize’ in a new country,
depending on the disability or health issue present.

Thank you for your immediate attention and support for this important issue. Today we join with
those calling for the administration to modernize existing non-LPR cancellation of removal
processes,® and are confident that your commitment to promoting policies that protect the rights
and well-being of individuals with disabilities and strong psychological needs will guide you in
taking swift action to address this pressing matter. Through this policy change, we can move
closer to upholding the principles of inclusivity, compassion, and fairness.

Sincerely,

American Psychological Association Services
Latinx Immigrant Health Alliance

National Latinx Psychological Association
Young Center for Immigrant Children’s Rights
The National Disability Rights Network

The Bazelon Center for Mental Health Law
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